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injunction and class 
under the New York Civil Pract 
sult would have 


Columbia or Fulton Counties, 


convenience to both 


where a state court proceeding 
cerning the amé issues aS raised in the federal case 


already pe inc see Askew v. Hargrave, supra. Addi- 

tionally, ; -state comity has "little force in the 

absence of g state proceeding." Lake Carriers 
'n., supra, 909; Alsager v. District Court of Polk 


County, Lowa, 75-1 (SER Cie. dune 17, 1975) 


** This assumes, of course, that Appellants would be 
able to sue in State Supreme Court, which, as of now, it 
appears they cannot, infra, at 33ff. 
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vyhich involve spellants' right to treatment.* in th 
' »pellants‘ trea do not challenge the con- 


of state statutes authorizing placement 
(Continued) 


lenge per se 
ites which 


schools for 


the grounds 


whether the children receive treatment, such placements 
amount to cruel and unusual punishment, denial of 
protection and undue restriction on freedom to associate 
and to travel. These per se claims fall under 


—— 


umbrella of the three-judge court statute, and 


single district judge cannot abstain from hearing 


PINS in "schools" and "centers" for treatment purposes, 


rather seek to enforce the constitutional and state 

tutory right to be placed only in schools and certers 
which, in fact, provide treatment. Therefore, a 
three-judge court need not be convened. Morales v. 
Turman, supra, at 60-64. A single federal district 
court judge has power to dispose of claims that an other- 
wise constitutional state statute or regulation is being 
administered in an unconstitutional manner. Phillips v. 
United States, 312 U.S. 246, 251-253 (1941); Ex Parte 
Bransford, 310 U.S. 354, 361 (1940); Johnson v. Harder, 
438 F.2d 7, 13 (2d Cir. 1971); Astro Cinema Corp. v. 
Mackell, 422 F.2d 293, 297 (2d Cir. 1970). Furthermore, 
because the least restrictive alternative principle is 
"inherent in the very nature of civil commitment," 
covington v. Harris, supra, at 623, a three-judge court 
need not be convened to decide this issue either. The 
right to a least restrictive treatment is inexorably 
intertwined with the right to treatment. Morales v. 
Turman, supra, at 124. 
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hich are distant from Appellants' families, fri- 


ends and communities based solely upon PINS adjudications, 


unusual punishment, that their 


tecticn rights are violated because there is 
e) 


compelling state interest nor a rational basis 


r placing PINS and not abused or neglected children 
tra schools, and that placement 
chool tes Appellants' constitutior 
freedo 9f travel and association. rhe 
claims are discussed infra. Moreover, it is noteworthy 
Enat. thoug »pellees made a motion to dismiss these 
c] ) t of substantial federal questions in the 
lower court, they Limited ti.cir abstention request to 
Appellants' ri to treatment and least restrictive 
alternative claims (Doc. 31). 
: t must b inferred that the lower court would not 
nave reached the abstention question unless it believed 


serious n 
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enges to constitute substantial federal claims. 
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ts e, supra; artarella v. Kelley, supr: 


v. N.Y.S. Dept. of Social Services, supra; 
s' Training Affleck, supra; 
In, supra; supra; Knecht v. Gillman, 
4 o2G> Lise i [mental patients]; Welsch 
v. Litkins, supra [mental patients]. On the other 


Tircuit has held that restrictions 


placed upon pre-trial detainees, when unnecessary for 


confine ‘ruel and unusual 
pu y of the due process and equal 
protect Fourteenth Amendment. Moc- 
te Rhem v. Malcolm, supra. 


determination of wnich constitutional amend: it 


appli here is not as significant as the enforceme 

of the mandate that "...persons residing in state in- 
stitutions other than prisons may not be constitution- 
ally ‘punished' (Robinson v. California, supra)." New 


rk State Ass'n. Of Retarded Children v. Rockefeller, 
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Tuat a very few children may live relatively near the 
institution in which they are placed neither resolves 

the constitutional violation suffered by the preponder- 
ance who do not live near it, nor vitiates the right to 
relief pursuant to Fed.R.Civ.P. 23, by members of the 

class who are aggrieved. CORE v. Norwalk Redevelopment 
Agency, 395 F.2d 920 (2d Cir. 1968). Not only are PINS 


from New York City who are in training school placement 
jistant from their homes, but those from 3uffalo, Ro- 
chester, Syracuse, Binghamton, Jamestown, onkers, Uti- 
ca and nearly all other cities Ln New York State who 
are in those institutions are at least as far and most 


cften further from their homes. 
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school is for the purpose of providing them with super- 
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serve their legitimate objectives 
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: Lesser burden on the constitutionally 
orotected activity a state may not 


greater interference. 


Dunn v. Blumstein, supra, 
It is obvious that in order to receive treatment Ap- 
pellants need not be closeted away hundreds of miles from 
their homes or subjected to the other inherent depriva- 
tions which training school placement perpetuates. 
Moreover, Appellants' training school placement 
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i; not "necessary" under the equal protection clause 
if Appellees could satisfy their compelling state in- 
terest, as Appellants allege they can, without imping- 
ing On Appellants' fundamental rights to the extent 
that they do at present. 

. When fundamental rights are not in issue a state 

need only show a reasonable basis for statutory dis- 

crimination. Dandridge v. Williams, 397 U.S. 471 (1970). 

Even assuming arguendo, that the court should 

find that Appellees need not demonstrate that place- 

ment in training school is necessary to promote a 

compelling state interest, Appellants' equal protec- 

tion rights are still violated because there is no 

“reasonable basis" for the placement.* There can be 


* Appellants submit that although in their complaint they 
only alleged that there was no rational basis for such a 
distinction, the compelling state interest test is appli- 
cable. 
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GAYLOR ALEXANDER : Docket No. S-349/7h 


A Person Alleged to be in Need of : 
Supervision, 


F pondent s 
Tey. as ae acai lek caa ae Pane a 
Appearances: 
Ye > = - . - S mw nine ee . r , 
W. B. Richland, Corporation Coun el, Municip2l Bldg., New rork, N.Y. 
y Gertrude Schwartz, Esq., Attorney for of Social Services 


220 Clmrch Street, New Tork, Noy, 


Milton L. Platt, Esq., 2 Lafayette Street 
Attorney for Uepartment of Probation 


Gary Glaser, Esq., Attorney for New York State Division for Youth, 
2 World Trade Center, New York, N.Y. 10047 

Michael J. Dale, of Counsel to Charles Schini tsky, Esq., Legal 
Aid Society, 189 Montague Street, Brooklyn, N.Y. 11201 
Attorney for Respondent 


DECISIONend ORDER |I/ 


M, Holt Meyer, Judge 


Respondent Ll, 1975 seeks 
an order pursuant to Fami urt Act | and 762 vacating the 
Court's order of dis ti a nee 

spositional heari b) requiring 
the Department of P > doctor chosen 
by Respondent's a_*torne: sychological 
and social work hic 


=| 
ele] 


Respondent's application is in all respects denied. 


Respondent alleges no grounds sufficient to order a new 
10 allegation by Resnondent with 
ter or any evidence which the Court 


positional decision. In fact, 


“WY 
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respect to newly discovered mat 

failed to consider in making:it 

the Respondent relies on allege: ts subsequent to such hearing 
and seeks to show, according to the affidavit of Respondent's 
attorney, that Respondent was not afforded adequate and appropriate 
treatment by Division for Youth. Thus, while other remedies may 
exist, the Court finds that a new dispositional hearing based 

on findings, facts and reports dating back to times prior to 
October 10, 1974 wholly inappropriate, ° 
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